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A COMPARISON OF THE COMMON LAW BASED DUTY WITH ITS CIVIL
LAW EQUIVALENT

The article discusses the features of civil law in different countries. The authors studied the origins of the
modern tradition of civil law, comparing the legal systems of two European countries. One of the traditional
classifications of duties in civil law is analyzed, the conclusion is made about the inappropriateness of the allocation
of personal and universal duties.

In comparative law, there are many situations where the same legal term has different meanings, or where
different legal terms have same legal effect. This confusion most often occurs when civil lawyers have to deal with
common law, or vice versa, when common law lawyers deal with civil law issues. While there are many issues
which are dealt with in the same way by the civil law and common law systems, there remain also significant
differences between these two legal systems related to legal structure, classification, fundamental concepts,
terminology, etc.

As lawyers know, legal systems in countries around the world generally fall into one of two main categories:
common law systems and civil law systems. There are roughly 150 countries that have what can be described as
primarily civil law systems, whereas there are about 80 common law countries. The main difference between the
two systems is that in common law countries, case law — in the form of published judicial opinions — is of primary
importance, whereas in civil law systems, codified statutes predominate.

Key words: civil law, legal jurisdiction, civil obligations, classification of civil obligations.

A comparison of the duty between two legal systems may seem a hard task by reason of
that there is no single civil law, which can fall under comparison, because of there is a variety of
civil law models in different countries. As Vischer noted in his article that the notion of having a
single civil law, respectively continental European law, may be compared to “grouping sea otters
and ostriches merely because at some stage they both evolved from some primitive vertebrae”.[1,
13, 14] The divergence of civil law jurisdictions has resulted from the historical development.
The continental European civil law is rooted in the time of reception of Roman law in the Middle
Ages, leading to the ius commune. From this perspective, the national law models moved in
different directions, having the Napoleonic codifications as one of the central pillar of the civil
law development. [2, 401-404] One can say that most civil law jurisdictions belong to one of the
two main civil law models: French and German. Even though, if someone reduced the variety of
civil law jurisdictions to these two origins of modern civil law tradition, one would be able to
state that the modern civil law has no singlelegal model, but two. Considering the French Code
Civil (CC) and the German Biirgerliches Gesetzbuch (BGB), one can find common sense in the
both codifications, but also substantial distinction between them. [3, 1-2] This infers a broader
variety of legal paradigm than in the common law jurisdiction. It is also frequently observed that
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the classical common law states share one language. The civil law countries speak different
languages, complicating the usage of court decisions from other countries as legal authority.
Moreover, it must be taken into consideration that civil law does not concede the “stare decisis”,
which implicates that the courts apparently exercise diverging or new approaches to legal issues.
The fact of the variety of civil law frameworks does not hide sharp distinctions between civil law
and common law jurisdictions, and as a good example the absence of stare decisis in civil law
model can be cited. Thus, from this perspective it can be stated that the civil law could be
reviewed in general in comparison with the common law, taking into account such features (or
its absence) which are shared by most civil law jurisdictions. Otherwise speaking, the substantial
diversion among civil law jurisdictions is not the matter in regard to the comparison of the two
systems. The matter is about features that are either shared or lacking under all civil law
jurisdictions. [4, 74-76]

In Maume’s view, the civil law jurisdictions lack the fiduciary principle; he argues that it is
unique characteristic to the common law jurisdictions. [5, 191-233, 206] However, some
academic scholars claim that fiduciary principleexists in both civil law and common law based
jurisdictions. [6, 77] Maume does not agree with this proposition and, to this effect, he quotes
Bebchuk and Roe who commented that “all advanced countries may recognize and accept a
certain fiduciary principle, but countries A and B might implement it radically differently”.[7,
550,551] Unequivocally, civil law based jurisdictions concede cases where one party places a
higher level of trust on another party, causing certain duties and responsibilities. Though, from
the historical perspective the civil law system did not contain any equivalent concept which
could be accurately compared or equal to the status of a trustee or beneficiary. Drucker asserts
that the term “fiduciary” has come from the pactum fiduciae under Roman law, so the common
law and continental European law share the understanding of this term from that source. In
principle, it is true that the notion of fiduciary trust exists in the civil law jurisdiction; [8, 53] it
implicates the mechanism that offers an agreement under which property has been transferred
from one individual to another individual. The new owner has full rights in respect to the
property, however, being under contractual restraint from enjoying these rights as he sees proper.

On the first face, the understanding of fiducia in civil law seems similar to the concept of
trust and fiduciary. However, the substantial distinction is that, unlike the fundamental principle
under common law, the civil law jurisdiction does not recognise the “bifurcation of property”,
which breaks down the involved parties into categories of trustee and beneficiary. Conversely,
the fiduciary relationship under the continental European law is basically regulated by contract
and legislation. Reasoning to this diversion can be the fact that, unlike the UK law, continental
law has not been exposed to a refinement of trust law since the later Middle Ages. It is true that
the trust lawis one of the most significant legal instruments created by the law of equity, though
the dualism of equity and common law never arose in continental Europe. Hence, none of the
traditional civil law jurisdictions have the provision of a statute regulating matters on trusts.

Further, the civil law jurisdictions are traditionally based on the concept of codification,
which implicates the regulation of most contractual legal relationships under statute, leaving
room for the possibility to diverge from the statutory regulations by mutual agreement in certain
circumstances. If, for instance, a director acts in the interests of a company his responsibilities do
not arise from a fiduciary-like or trust-like situation, but from the regulations circumscribed by
the statute. The development of this statue can be determined by different factors, such as the
political situation, current social process and even notable judicial cases. In contrast, the
fiduciary principle, under the common law, being a fundamental legal norm is not restricted to
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specific legal issues, but spans the whole legal system, defending itself from the political, legal,
social and economic changes. As a result, the legal approach based on the civil law lacks the
simplicity and clarity of the fiduciary principle. [9, 23]

From this perspective, there arises a question: in what way are conflicts of interest
situations regulated in civil law based jurisdictions? To answer this question one should
consider, for details, German legislature as a typical civil law based jurisdiction. In common law,
the duty of loyalty has a long tradition which is rooted in the 18" century and the case law has
considerably given it clear-cut contours. The duty applies broadly to situations when the
director’s own interests conflict, or potentially may conflict, with the interests of the company.
The civil law based jurisdictions, conversely, neither have developedan overarching no-conflict
rule nor have envisaged an explicit formulation of the duty in their legislation as a case with
German civil law. [10, 206] However, having a two-tier board structure, German civil law
typically uses the allocation of authorities between the different collegiate organs as a
mechanism to avoid conflicts of interest situations that possibly makes sense of lacking some
rules regulating conflicts of interest that are circumscribed by a one-tier board UK legal system.

The German stock Corporation law Aktiengesellschaft (AktG) allocates the authority
between the management board, which runs the company, and the supervisory board, which
supervises the management as well as takes participation in the strategic development of the
company (pursuant to sections 76 and 111 of AtkG). Members of a management board can be
equated to executive members of a directors’ board. Mainly, managers’ duties are regulated by
section 93(1) of AktG. The section determines a comprehensive duty of care similar to the duty
of care circumscribed by the common law. The AktG does not contain a duty of loyalty, a duty
to avoid conflicts of interest situations as well as obligations to disclose such situations. In
contrast, the AktG employs a ‘“casuistic” approach, which implicates that the statutory
regulations contain certain situations that may relate to conflicts of interest or other aspects,
which give rise to the requirement that binding directors to be loyal. One can say that this is a
rational explanation why the comprehensive principle of fiduciary duties are not prescribed in
the civil law based statute. Section 93(1) of AktG, for instance, contains the duty of
confidentiality and section 88(1) of AktG restrains directors from engaging in competition with
the company lacking the supervisory board’s authorisation, which implicitly stipulates a duty to
disclose the competing activities. The AktG prescribes some other situations which basically
relates to conflicts of interest, however, not requiring disclosure obligations. If a manager intends
to enter into a contract with the company, the power to contract with the company is shifted from
the management board to the supervisory board (pursuant to section 112 of AktG). However, the
section 112 invokes only contracts, which implies it cannot be construed as dealing with every
possible conflicts of interest situation.

Unlike with managers, supervisors do not fall under a no-competition rule (pursuant to
section 105(2) of AktG). This more lenient approach in respect to conflicts of interest rests on
the concept that a supervisor of the company will basically be an outside director with an
unconnected primary occupation. Another aspect relating to this idea is section 100(2) of AktG
that permits up to ten appointments holding the supervisor position in different companies.
Scholars characterise this lenient approach as undoubtedly some kind of tolerance against
conflicts, known as “Konflikttoleranz”. [11, 697,700] The other certain rules regarding no-
conflicts of interestarise from the nature of two-tier board legal system. Supervisors cannot, for
instance, hold manager’s position in the same company and contrariwise (pursuant to section
105(1) of AktG).The fundamental distinction between the common law principles and the
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German AktG comes into the open when a supervisor of the company, whose position in the
company is similar to the position of a non-executive director under the common law, has a
conflict of interest. For instance, assuming that an individual is on the supervisory board of two
different companies that making a contract among themselves. From this perspective, it would be
reasonable that the supervisor would have to disclose the conflicts of interest situation and,
consequently, need to abstain from voting in both companies regarding the relevant deal.
According to the decision held by the Federal Court of Justice that, in that context, the supervisor
would be held liable for compensation to the extent that he advised or voted in favour of a deal
inflicting damage on one of the companies, which implicates a breach of the duty of care under
sections 93 and 116 of AktG as well as the duty, under section 111 of AktG, stipulating the
obligation of management’s supervision. [12, 92] At the same time, the duty under section 111
would likewise prevent the supervisor from abstaining from voting regarding the deal since he
had to carry out the duty to supervise the management proactively, enforcing a vote against the
respective deal. Thus, conflicted supervisors would violate obligations under the duty owed, at
least, to one of the companies, in case the conflicts of interest situation arises. Put it otherwise, if
there is a conflict whatever the supervisor does, he would be held liable for a breach of his
duties.

As a result, one can say that in civil law based jurisdictions all-encompassing no-conflict
rule is not prescribed because of the separation of authority between two bodies. And it can be
argued that the two-tier board legal system is more stringent than a widely defined and generally
valid no-conflict doctrine in the common law, by reason of that the civil law merely relocates
decision-making power. [13, 209] One finds it reasonable to assume that the civil law based
legislature would have contained stricter duty of loyalty and duty to avoid conflicts of interest, if
the fundamental principle of fiduciary duties was as wide-spread in the civil law based
jurisdictions as it is in the common law based jurisdictions.[14, 57-61]
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CPABHEHUE OBSI3AHHOCTH, OCHOBAHHOM HA OBIIEM IIPABE,
C EI'O 9KBUBAJIEHTOM B I'PA’KJIAHCKOM IIPABE

B cratee paccMmaTpuBaroTCs 0COOCHHOCTH TPa)KTAHCKOTO TIPaBa B PA3HBIX CTpaHax. ABTOpaMHU H3y4YCHEI
WCTOKHA COBPEMEHHON TpaJWINH TPaKJAaHCKOTO TIpaBa, CPABHUBAIOTCS IIPABOBBIE CHUCTEMBI IBYX EBPOIEHCKIIX
ctpas. [Ipoananm3upoBaHa oHA U3 TPAIUIIMOHHBIX KIaCCH(PHUKAINN 00I3aHHOCTEH B TPAKIAHCKOM TIpaBe, CAETaH
BBIBOJ] O HEIEJIeCO0OPAa3HOCTH BBIJICIICHHS TMYHBIX U YHUBEPCANBHBIX 00SI3aHHOCTEH.

B cpaBHHUTEIRHOM TIpaBe €CTh MHOTO CHUTYAIlHii, KOT/Ia OJMH M TOT K€ IOPHANIECKAN TepMUH MMEET pPa3HbIC
3HAYCHHS, WIIN KOTJa pa3IHdHble IOPUIMYECKIEC TEPMHUHBI IMEIOT OJWHAKOBYIO IOPHIMYECKYIO CHTY. DTa IyTaHUIA
Yaie BCero BO3HUKACT, KOTIa TPaKJAHCKHE FOPUCTHI TOJKHBI UIMETh JIEJI0 ¢ OOIIMM MPaBOM, WK HA000POT, KOrma
IOPHCTHI IO O0ILIEMY TPaBy MMEIOT JIEJO C BOMPOCHI TPAKIAHCKOTO MpaBa. XOTs €CTh MHOTO BOIPOCOB, KOTOPBIC
pEIIAOTCS aHATIOTHYHBIM 00pa3oM ['pakIaHCKOe MPaBO W CUCTEMBI OOIIEro MpaBa, MEXIy 3TUMH JIBE NMPABOBHIC
CUCTEMBI, CBSI3aHHBIC C MPABOBOI CTPYKTYPOW, KiaccuuKanuei, QyHaaMeHTaIbHBIMU TOHATHIMH, TCPMUHOJIOTHS
U T. 1.

Kak 3Ha[T IOpHCTHI, IPAaBOBBIE CHCTEMBI B CTpaHAX IO BCEMY MHUPY OOBIYHO IENATCSA Ha OJHY W3 IBYX
OCHOBHBIX KaT€TOPHIA: CHCTEMBI OOIIETO TpaBa U CUCTEMBI TpaKAaHCKOTo mpasa. [Ipumepro 150 ctpan mMeroT To,
YTO MOKHO OXapaKTepH30BaTh KaK IPEHUMYIIECTBEHHO CHCTEMBI T'PaKOAHCKOTO IpaBa, TOTHA KaK CYIIECTBYET
okoino 80 crpaH obmero mpaBa. OCHOBHOE pa3iwyie MEXIY ABYMS CHCTEMaMH COCTOHT B TOM, YTO B CTpaHaX
o01Iero mpaBa MpeleAeHTHOE IPaBo - B popMe OmyOIMKOBaHHBIX CYACOHBIX 3aKIIFOYCHUHN - IMEET MePBOCTEIICHHOE
3HAaYCHHE, TOTAa KaK B CHCTEMaX TPaKIaHCKOTO MpaBa MpeodaagaroT KOAu(GUIINPOBaHHEBIEC 3aKOHBI.

KiawueBble cjIoBa: rpaxIaHCKOE MNpPaBO, MPAaBOBas OPUCAMKIINS, T'PaKTAHCKO-TPABOBBIC OOS3aHHOCTH,
KiIaccu(UKAIHs TPaXIaHCKO-TIPABOBBIX 00SI3aHHOCTEH.

YKAJIIBI KYKBIKTBIK MIHAETTEMEHI OHBIH A3BAMATTBIK-KYKBIKTBIK
BAJIAMACBIMEH CAJIBICTBIPY

Makanaaa op TypJi eifepiaeri a3aMaTThIK KYKBIKTBIH CPEKIICIIKTepl KapacThIpbUIa sl. ABTOpP a3aMaTThIK
KYKBIKTBIH Ka3ipri 3aMaHFbl JOCTYPJIEPiHIH OacTaynapbl 3epTTell, €Ki eypoIaibK eJACPAiH KYKBIKTHIK JKyieaepi
CaIIBICTBIPBUIAABL. A3aMaTThIK KYKBIKTaFbl MIHIETTEPAIH JACTYPII JKIKTEMeNepiHiH Oipi TalJaHAbl, JKeKe MKoHe
oMbebar MiHAeTTepAl OeTyAiH OPBIHCHI3IBIFBI TYPAIbl KOPBITHIHABI JKacallbl.

CanpICTRIpMaNbl KYKBIKTa Oipied 3aHABI TEPMHH OpPTYPJi MaFbIHaFa Me OOJAaThIH HeMece SPTYpIl 3aHIIbI
TepMUHACPIAIH OipAei 3aHmbl Kymi OoJFaH Ke3[e KONTEreH jkarmaimap Oomambl. Bynm mratacymmpUibIK KeOiHece
azaMaTTHIK 3aHTepiiep JKalmmbl KYKBIK MOcelleliepiMeH alHalbICKaHZa HeMece KepiCiHINe, JKalImbl 3aHrepiiep
a3aMaTTHIK KYKBIK MOcelNeliepiMeH alfHanmbICKaH Ke3le maiiga Oomamsl. A3aMaTTBIK KYKBIK TEH JKAIIMBl KYKBIK
JKYHeNepiHae YKcac KOJAMEH MICHIIeTIH KOIMTereH Macenenaep OOJFaHbIMEH, €Ki KYKBIKTBIK JKYHEHIH apachlHIaa
KYKBIKTBIK KYPBUIBIM, HET13T1 YFhIMIAP, TEPMHHOJIOTHS JKoHE T.0. OailaHbIcThl 00J1a/1bl.

3aHrepiep OuneTiHAEH, MYHUEKY31 eaepiHIeri KYKBIKTBIK JKyHeaep, d9JeTTe, €Ki HETi3ri KaTerOPHsHBIH
OipiHe >kaTajbl: KalIbl KYKBIK JKyielepl »oHe a3aMaTThIK-KYKBIKTBIK kyienep. 150-re KybIK enjie HeriiHeH
a3aMaTThIK-KYKBIKTBIK JKYWesep nen cumarrayra Oonanpl, an 80-re >KybIK KapamaibiM KYKbIK eizepi Oap. Exi
JKYHeHIH 6acThl albIPMaIIbLIBIFBI - JKaJIbl KYKBIK €JIIEPIHIe COT MPAKTHKACHI - XKapHsJIaHFaH COT MiKipiepi TypiHjae
- OipiHII OpBIH/A, AT KOAU(DUKAIMSIIAHFAH 3aHIap a3aMaTTHIK-KYKBIKTHIK XKyHenepae 6achiM Oomaibl.

Heri3ri ce3aep: A3aMaTTBIK KYKBIK, KYKBIKTBIK FOPHCIMKIIHS, a3aMaTTHIK-KYKBIKTHIK MiHACTTEP, a3aMaTThIK-
KYKBIKTBIK MiHJIETTEPIH JKIKTEIyi.
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