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Abstract.

One of the distinctions made for companies under Turkish law, and perhaps the most preferred, is the
distinction made between commercial companies and ordinary partnerships. According to this distinction, while
commercial companies have legal personality, ordinary partnerships constitute a general scope for corporate relations
without legal personality. The elements that are valid for the concept of company are the elements that exist for all
companies, regardless of their type, and are constitutive. Differences in the details of these elements and the different
appearances they present create rules and exceptions. The compulsory elements for all types of companies can be
listed as person, asset, common goal, contract and active effort. These elements are present in all companies, although
their impact is felt in different ways. Otherwise, there may be a possibility of termination of the company relationship
for just cause. The elements of the company concept should be re-evaluated within the framework of digitalization
and technological developments in law. For this reason, efforts should be made to adapt to artificial intelligence
technology in the establishment, management and supervision of companies.

Key words: Turkish company law, elements of company concept, affection societatis, Turkish Code of
Commerce, Turkish Code of Obligations.

Introduction.

Turkish company law is considered a sub-branch of commercial law. Chapter 2 of the
Turkish Code of Commerce, which is the main source of commercial law, is specific to commercial
companies. The characteristic feature of commercial companies is that they have legal personality.
The commercial companies regulated in the Turkish Commercial Code are listed as collective
companies, ordinary limited partnerships, limited partnerships with capital divided into shares,
joint stock companies and limited liability companies. The only companies that are qualified as
commercial companies but not regulated in the TCC are cooperatives. Companies that do not have
a legal entity are identified as ordinary partnerships. Ordinary partnerships are essentially
regulated in the Turkish Code of Obligations. On the other hand, there are provisions regarding
ordinary partnerships in other relevant specific legislative sources. There are 5 founding elements
that are valid in all company relations. These can be listed as person, asset, common purpose,
contract and active effort. In this study, we will focus on the elements of the company concept
according to Turkish law. By including the rules and exceptions regarding the elements of the
company concept, a general framework of comparative law on the fundamentals of Turkish
company law will be presented to the readers.

Materials and methods of research.

What is meant by the person element is the partner or partners. According to the definition
in Article 620 of the Turkish Code of Obligations, the existence of at least two partners is required
for a partnership relationship’s existence. However, there are exceptions to this rule. According to
the system that became valid with the Turkish Commercial Code No. 6102, joint stock companies
and limited liability companies can be established with a single partner. These companies can turn
into a multi-partner structure after being established with a single partner, or they can turn into a
single-partner structure after being established with multiple partners [1]. When a joint stock
company or limited liability company transforms into a single shareholder structure, the person
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who becomes the sole shareholder must notify the company's board of directors (managers in
limited liability companies) in writing within seven days. The board of directors of the company
that receives this notification (managers in limited liability companies) must register the
conversion to a single-shareholder structure in the trade registry within seven days. Failure to fulfill
these requirements does not invalidate the conversion to a single-shareholder structure. On the
other hand, if a loss occurs due to failure to fulfill the notification or registration obligation, the
shareholder or the board of directors (managers in a limited liability company) who do not fulfill
the obligation will compensate this damage. The restriction imposed on the single-partner structure
in joint stock companies and limited liability companies is that the legal personality of these
company types are prohibited from acquiring their own shares, with the sole partner being
themselves [2].

Another special situation in terms of the number of partners is for limited partnerships whose
capital is divided into shares. As a matter of fact, the presence of at least five partners in a limited
partnership with divided capital shares is required [3]. A similar exceptional situation occurs in
the cooperatives. Because, in order to establish a cooperative, the presence of at least seven people
is required.

As a rule, there is no upper limit condition in terms of the number of partners constituting
the person element. The exception to this rule occurs in limited liability companies. As a matter of
fact, the number of partners in a limited liability company cannot exceed 50. If the number of
partners exceeds 50, the legal consequences of this situation are not regulated by the legislator [4].
It is a deficiency that the Law does not specify what the legal consequences will be if the number
of partners exceeds 50 in limited liability companies. The legislator deliberately left this gap. They
thought that this gap should be filled with doctrine and court decisions. There are no court
decisions on this issue. The reason for this is that in commercial life, it is impossible for the number
of partners in limited liability companies to exceed 50. Because in commercial life, the number of
partners in limited companies does not exceed 2 or 3. In fact, single-partner limited companies are
now the most popular limited companies. However, different opinions have been put forward on
this issue in the doctrine. The most accepted of these views is that the limited liability company is
given a certain period of time by the trade registry office, and if the number of partners is not
reduced to 50 at the end of this period, this will constitute a reason for the termination of the limited
liability company.

Another company in which an upper limit condition is stipulated in terms of the number of
partners is a joint stock company. According to the Capital Markets Law (CML), if the number of
share holders in a joint stock company exceeds 500, the joint stock company automatically
transforms from a closed type to a public joint stock company, as required by Law). In this case,
the type of joint stock company does not change into another type of company. In other words,
this transformation is not one of the reasons for the type change in trading companies. This
transformation consists of a transformation that causes a change in the legislative sources to which
the joint stock company is subject.

In terms of the personality of the partners, the only condition required for the title of partner
is to have a real or legal personality [5]. It is not possible for an ordinary partnership without
personality to become a partner in another company. As a rule, in order to gain the title of partner,
it is necessary and sufficient to have legal personality. In other words, both real persons and legal
entities can constitute the person element (partner) in companies.

There are some exceptions to this rule. Examples of these exceptions include the fact that
partners in collective companies can only be real persons, and in limited partnerships, the
obligation for comandite partners to be real persons can be given as examples of these exceptions.
On the other hand, in joint stock and limited liability companies and cooperatives, it is possible
for legal entities as well as real persons to become partners [6]. It is even possible for legal entities
to become board members in joint stock companies and cooperatives, and managers in limited

X Jlocmyxamedos amwinoasbt Amvipay ynueepcumeminiy Xabaputvicol Nel (72) 2024 137
Becmuux Amuipayckozeo ynusepcumema umenu X.Jlocmyxameoosa
Bulletin of Kh.Dosmukhamedov Atyrau University



Constitutive elements of the company concept according to turkish law: rules, exceptions and trends

liability companies. However, in this case, the title of board member or manager does not occur
for the real person representative appointed by legal entities. The title of board member or manager
belongs to the legal entity. Legal responsibilities, rights and debts arising from the title of board
member or manager apply to the legal entity. However, the real person representative may be
subject to criminal liability.

In the face of technological developments and the reality of artificial intelligence, it is
discussed whether partners or shareholders can also take part in companies. According to these
discussions, artificial intelligence can be a shareholder or partner in companies, and it is also
possible to benefit from artificial intelligence in the management mechanisms of companies.
Turkish law is excluded from these discussions for now. In my opinion, although it is inevitable
to use artificial intelligence in the management of companies, one should keep a distance from
artificial intelligence creating the personal element of companies.

In Turkish law, people who are prohibited from engaging in trade are identified in their
private laws in a non-systematic manner. Civil servants, military personnel, lawyers and notaries
are among those prohibited from engaging in business. For example, civil servants cannot be
partners in collective companies or comandite partners in limited partnerships. On the other hand,
while it is possible for civil servants to become partners in joint stock and limited liability
companies, and comanditer partners in limited partnerships, and even to be founding partners, they
can’t become board members, managers, etc. in these company types [7]. Being appointed or
elected as such is prohibited (Civil Servants Law Art. 28). Civil servants can become partners in
cooperatives. On the other hand, civil servants cannot take part in the boards of directors of
cooperatives of which they are partners, except for consumption, housing and development
cooperatives (Civil Servants Law article 28).

What is meant by the asset element of the company is capital. Assets are needed to achieve
the purpose of the companies. The most important item of assets is capital. Therefore, the assets
of the companies do not consist only of capital, but the capital of the company has a special
importance as the main item of its assets. For this reason, it is seen that special measures are taken
to protect capital in the regime that constitutes the company law [8]. For the same reason, the
obligation to contribute capital is regulated as a primary debt that is valid in all types of companies
[5.-2].

What can be capital? Article 620 of the Turkish Code of Commerce regulates that labour
and goods can be brought as capital. However, no criteria have been determined for the economic
values that can be brought as capital [9]. In Article 127 f.1 of the Turkish Code of Commerce, the
values that can be brought as capital are listed, and in addition to this list, it is accepted that any
asset value that can be evaluated economically and transferred can be brought to trade commercial
companies as capital [4. - 43].

Capital can be classified under three headings. These are cash capital, capital in kind and
labour capital. By cash capital we mean both money and, arguably receivables. Receivables arising
from negotiable instruments should also be evaluated in this context. Capital in kind is any asset
that can be evaluated economically and transferred. Physical strength, workforce, technical
knowledge, professional experience and commercial reputation also constitute labour capital [10].

Any type of capital can be brought into collective companies and ordinary partnerships. In
limited partnerships, while the general partner can bring any kind of capital, it is not possible for
the limited partner to bring labour capital. In joint stock companies and limited liability companies,
it is possible to bring in capital types other than labour capital. In cooperatives, there must be a
clear provision in the articles of association so that capital in kind, in addition to cash capital, can
be brought.

However, at this point, other question marks may arise. Can the products created by artificial
intelligence be brought as capital? Even if it is possible to bring the products created by artificial
intelligence as capital, who will own these products? Can artificial intelligence itself qualify as a
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rights holder? Another question mark is about whether artificial intelligence itself can be brought
to companies as capital. Undoubtedly, the elimination of these question marks will also affect the
shaping of new working areas of corporate law.

There are also restrictions in terms of asset values that can be brought as capital in joint stock
companies and limited liability companies. Accordingly, asset values on which a lien, measure or
limited real right has been established cannot be brought as capital in kind to joint stock companies
and limited liability companies. Another restriction applies to receivables [7. — 79]. Accordingly,
it is prohibited to bring undue receivables as capital to joint stock companies and limited liability
companies.

In Turkish law, the minimum capital rule for joint stock companies and limited liability
companies still remains valid. A mandatory rule stipulates that the minimum capital in joint stock
companies is 250,000 Turkish Liras, and in limited liability companies the minimum capital
amount is 50,000 Turkish Liras. Although the minimum capital rule is accepted as a necessity for
the preservation of capital and the protection of the interests of creditors and investors, the idea
that the minimum capital rule is no longer necessary, especially for limited liability companies,
gains importance in the academic circles. As a matter of fact, although the minimum capital rule
in limited liability companies has been abolished in almost all comparative law systems and the
establishment of limited liability companies with symbolic capital such as 1 Euro or 1 Pound has
been allowed, a conservative approach has been adopted in Turkish law on this issue, just like in
Swiss law. For this reason, the minimum capital rule is still valid in Turkish law in joint stock
companies and limited liability companies.

The purpose element in companies reveals the difference between companies, association
and foundation. While an association, which is a group of people, and a foundation, which is a
group of property, can be established to achieve non-material purposes, the purpose of establishing
companies, which are both a group of people and property, can only be economic in character [11].

The purpose of an economic character can occur in two ways. The first of these is to earn
and share profits. The second is to obtain benefits through mutual aid and solidarity. In all types
of companies except cooperatives (collective companies, limited partnerships, joint stock
companies, and limited liability companies), the economic purpose is to earn and share profits.
Reducing costs and thus providing benefits through mutual aid and solidarity is valid for the
cooperative (Cooperative Law Article 1).

There are some areas of activity that can be carried out by certain types of companies.
Banking and insurance activities can be given as examples. As a matter of fact, in Turkish law, a
company that wants to engage in banking must be established as a joint stock company. This is a
mandatory rule. A company that wants to engage in insurance must be established as either a joint
stock company or a cooperative.

At the core of the company relationship, a contract exists. Company contract is different
from classical contracts. While the wills are mutual in classical contracts, the wills emerge in the
same direction in the company contract. While in classical contracts the aims of the parties conflict,
even if they are compatible with each other, in the company contract the aims of the partners are
common [12]. Partners share the same goal.

The company agreement is called the articles of association in joint stock companies and in
cooperatives, and the company (partnership) agreement in other company types [13]. The company
agreement is not subject to the form requirement of validity in ordinary partnerships. On the other
hand, in commercial partnerships, in addition to being subject to the condition of validity in terms
of form, it is also subject to the condition of validity in terms of content [6. — 22].

In the provisions specific to commercial companies, the validity form conditions to which
the company agreement is subject are also regulated. The validity conditions that company
contracts are subject to are not only formal. The records that must be included in the company
contracts in commercial companies, although not in ordinary partnerships, are specifically shown
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in the provisions regarding each commercial companies. Deficiency in these mandatory records
leads to the invalidity of the company contract and the failure to establish the commercial
companies. For example, it is mandatory to indicate the company managers in the limited liability
company contract. If this obligation is not fulfilled, the limited liability company agreement is
invalid due to deficiency in content, even if it is made in accordance with the form requirement.
This invalidity causes the request for registration of the establishment of the limited liability
company to be rejected by the trade registry office.

The contract element has a different appearance in single-partner joint stock companies and
limited liability companies. Because technically, for the existence of a contract, there must be at
least two parties. In single-partner joint stock companies and limited liability companies, the two-
party condition cannot be met. For this reason, it is not possible to mention about a contract in the
technical sense in such company types. So, in this case, what is the establishment status document
in single-partner joint stock companies and limited liability companies? In this case, the
establishment status document can be named as “establishment undertaking". This undertaking is
prepared and signed by the single partner.

Is it possible to prepare company contracts with artificial intelligence in the form of smart
contracts? The answer to this question is yes. However, in terms of Turkish law, there is no
preparatory work for the preparation of company contracts with artificial intelligence. In Turkish
law, the only digitalization in the preparation of company contracts consists of preparing the
company contracts in the internet database, uploading them to the system, and signing this contract
uploaded to the system in the presence of the authorized personnel of the trade registry directorate.

Since there is a common purpose that they come together to achieve, the partners cannot be
completely relieved of their obligations arising from the company relationship by merely fulfilling
the obligation to contribute capital in order to achieve this purpose. Partners must also make an
active effort to achieve this purpose. Therefore, partners should stay away from behaviors and
activities that prevent the purpose from being achieved [12. - 7].

We can point to the prohibition of competition valid in companies as a concrete reflection
of the element of active effort. The unlimited legal responsibilities of the partners towards third
parties due to the debts of the ordinary partnership and the additional payment and side
performance obligations that become valid in the limited liability companies can be considered as
other concrete reflections of the element of active effort [14]. If we rank companies in terms of the
element of active effort, the partnerships in which the element of active effort emerges most clearly
are personal companies, in particular ordinary partnerships. The companies in which the element
of active effort appears most faintly are capital companies, and according to the rating among
capital companies, joint stock company is the type of company in which the element of active
effort manifests itself weakest.

Results and its discussion.

The elements of the company concept can be examined under five headings. The elements
included in these headings are more or less similar to all comparative law systems. However,
especially the developments since the beginning of the new millennium, the need to reconsider the
legal relations arising from the Pandemic that affected the whole world after 2019, and the power
of artificial intelligence and digitalization in shaping the rules of law, cause the founding elements
of the company concept to be subject to a new evaluation.

It was stated that legal entities can also be partners or shareholders in joint stock companies
and limited liability companies. At this point a question mark arises. Can economic and legal
entities without legal personality gain the title of partner in these companies? For example,
ordinary partnerships are partnerships that do not have legal personality and therefore lack of legal
capacity. In Turkish law, ordinary partnerships are not allowed to take place as partners or
shareholders because they do not have legal personality and lack legal capacity. On the other hand,
in the German and Swiss legal systems, which are considered as source legal systems in terms of
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Turkish law, the legal capacity of ordinary partnerships is adopted and therefore they are allowed
to take part in the company relationship as a partner or shareholder. There is a need to carry out a
reform in this direction in terms of Turkish law and to make it possible for ordinary partnerships
to gain legal capacity and to take part in companies as partners or shareholders.

It should not be overlooked that artificial intelligence is shaping company law. As a matter
of fact, smart contracts prepared by artificial intelligence in the establishment of companies, the
use of artificial intelligence and robotic mechanisms in the audit of companies and especially in
the audit against fraud or abuse, the use of artificial intelligence in decision-making mechanisms
in the management of companies, the acceptance of products and intellectual and industrial
property rights created by artificial intelligence as one of the types of capital that can be brought
to companies, the characterization of artificial intelligence as labour force, one of the types of
capital in companies, emerge as new discussion topics in Turkish law, as well as in comparative
law systems in corporate law. The legislator should not remain indifferent to these discussions and
should adopt the codification frameworks carried out in the European Union legislation on
artificial intelligence to the domestic legal system, as a requirement of the European Union
candidate country status.

Developments regarding digitalization in company law cause radical changes in the founding
elements of companies. These changes have begun to make their impact felt in terms of Turkish
law as well. In the establishment of companies, the contract is prepared by the founders and
uploaded to the database of the Ministry of Commerce. It is regulated as an opportunity for
companies to hold their general assembly and board of directors’ meetings electronically, provided
that there is a clear provision in the articles of association. However, digitalization is a much more
versatile concept, and the fact that the impact of digitalization in corporate law is limited to these
two headings is a handicap for Turkish law.

Conclusion.

In the classical sense, the concept of company has five elements. It is a constitutive condition
that all five elements be present within the company relationship. Therefore, even if their effects
are different and their applications occur in different ways, not including even one of these
elements will result in a company relationship not being established. We see that the classical
elements of companies continue to exist in terms of Turkish law. However, the impact of
technological developments and artificial intelligence on the company concept and its elements
should not be ignored. Possibilities such as establishing companies in a digital environment,
preparing contracts by artificial intelligence, giving artificial intelligence a role in decision,
consultation and control mechanisms in the management of companies are developments that
should be experienced in the future in terms of Turkish law, as in other modern legal systems.
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TYPIK 3AHHAMACBIHA COUMKEC KOMIAHHUA TYXKBIPBIMJIAMACBHIHBIH
KYPBIUITAU DJIEMEHTTEPI: EPEXXEJIEP MEH EPEKIIEJIIKTEP

Anjgarna.

Typik 3aHHaMachIHa ColiKeC KOMIAaHUsIIap YIIIH )acallFaH alfbIpMallbUTBIKTapAbIH 01pi kKoHE €H KOJIaiIbIChI
— KOMMEpLMSJBIK KOMIAHMSJIAp MEH KapamailblM CepiKTECTIKTep apachlHAarbl adblpMamibuiblK.  OcChl
afbIpMalIbUIBIKKA COMKEC, KOMMEpILUSAIBIK KOMIIAHWSIAPIBIH 3aHIBl TYJIFackl OONFaHBIMEH, KapamaibIM
CEpIKTECTIKTEp 3aH/bl TYIFAChI3 KOPIOPATHBTIK KATHIHACTAPABIH XKAJIBI asiChIH Kypaiinel. KoMmanus yFeiMel yIiH
JKapaM/Ibl dJIeMeHTTep — OyI1 OapIbIK KOMIIaHMSIIAp YIiH, OJapAbIH TYpiHe KapaMacTaH, 0ap yKoHe KypbhUITaid OOJbII
TaOBUIATHIH 37eMeHTTep. OCHI AIIEMEHTTEPAIH erKel-TerKeinepinaeri albIpMaIIbIIBIKTAP XKOHE OJapABIH dPTYPIi
KOpIHICTepi epexelep MEH epeKIIeTiKTepAi Tyaplipansl. KommaHusmapasiH OapibIK Typiiepi VINIH MiHICTTI
JJIEMEHTTep TYIFa, aKTHWB, OpPTAaK Makcar, KeliciMImapT »oHe OelceHAl Kym peTiHae Tisimaeryi MyMmKkiH. By
3JeMEHTTEp OapiblK KOMIaHWsUIapaa Oap, Oipak oOJapAblH ocepi OpTYypii SKOIIAapMeH ce3uieni. OiTiece,
KOMITaHMSIHBIH ~ KapbIM-KaTbIHACBIH JoJeNli ce0enTepMeH TOKTaTy MyMKIHAIri Ooiysl MyMkiH. Kommnanus
TYKBIPBIMAAMAChIHBIH JJIEMEHTTEpl LU(pIaHIbIpy JKOHE 3aHIarbl TEXHOJIOTHMSIIBIK o3ipieMelniep ascChlHIa KalTa
Oarananyel kepek. Ocbl cebenTi KOMMaHUsUIAPABl Kypyna, OackapyAa jKoHE Kajaranayna jKacaHIbl HHTEIUICKT
TEXHOJIOTHSCHIHA OeHiMIeNTyre KYIII calny Kepek.

Herisri ce3aep: Typik KOMIaHMSUIAPHI Typalibl 3aH, KOMIAHUS TY)KBIPBIMIaMACBIHBIH 3JIEMEHTTEPi, KOFaMFa
JleTeH JKaKeIHABIK, TYpik Cayma Konmekci, Typik Minnerremenep Komekci.

COCTABJIAIOIME 3JIEMEHTHI KOHIENIINUN KOMITAHUU B
COOTBETCTBHHU C 3BAKOHOJATEJIBCTBOM TYPLIUU: IIPABUJIA 1
NCKIIOYEHUA

AHHOTALMA.

OmHAM W3 pa3IH4uid, MIPOBOIMUMBIX IJIsI KOMIIAHUA B COOTBETCTBHH C TYPEIKAM 3aKOHOJATEIbCTBOM, H
HanOoJiee MPEANIOYTUTEIBHEIM, SBIICTCS pa3lIMude, IPOBOJNMOE MEKIY KOMMEPYSCKMMH KOMIAHHUSAMH U
0ObIYHBIMH TOBapuiecTBamMu. COTJaCHO STOMY Pas3IUYMI0, B TO BpeMs KaK KOMMEpYECKHEe KOMIIAHUU 00JagaroT
MPaBOCYOBEKTHOCTHIO, OOBIYHBIC TOBAPHIIIECTBA MPEICTABIAIOT CO00M 00y chepy KOPIOPATHBHBIX OTHOIICHHIHA
0e3 paBOCYOBEKTHOCTH. DJIEMEHTHI, KOTOPhIC MPUMEHUMBI K KOHICTIIIUN KOMITAHUH - 3TO TO, YTO CYIICCTBYIOT JJIs
BCEX KOMIIAHM, HE3aBUCUMO OT WX THIIA, U SBISIOTCS OTMPECNSIONUMU. Paznuuus B JETANAX 3THX 3JIEMEHTOB H
Pa3NMUYHBINA BHENIHWNA BHJ, KOTOPHIM OHM MPEACTaBISIOT, CO3JAOT MpaBWia W HUCKIoYeHHs. OO0s3aTenbHBIMU
AJIEMEHTaMHU JJIsl KOMIIAaHUH BCEX TUIIOB MOTYT OBITh TaKWe, KaK TMYHOCTH, aKTUB, 00111as1 11€7Tb, KOHTPAKT U aKTHBHbBIE
yCHITHSL. DTH JIEMEHTHI IPUCYTCTBYIOT BO BCEX KOMITAHUSX, XOTS MX BIMSHUE OILYIIACTCS O-Pa3HOMY. B mpoTHBHOM
ClIydae MOXET BO3HHUKHYTH BEPOSTHOCTHh NPEKPAMICHUS OTHOIICHHWH C KOMIAHHWEH MO YBA)XKUTEILHOW IMPHUYHHE.
DONeMeHTHl KOHIICMINA KOMIAHWW JOJDKHBI OBITh IEPECMOTPEHBI B paMKax NHU(POBU3AIUMN H TEXHOJIOTHUECKUX
W3MEHECHHH B 3aKoHOAaTenbcTBEe. [1o 3TOH mpHWYmMHE clexyeT NMPHIIOKUTh YCWIHS IS afanTallid TeXHOJIOTHH
HCKYCCTBEHHOTO MHTEIUICKTa IIPH CO3JaHUN KOMITAHWHA, YIIPABICHAN UMU ¥ HAA30PE 32 HUMH.

KuroueBble cioBa: Typelnkoe KOpHopaTUBHOE MPABO, AIEMEHTHI KOHIICTIIIUNA KOMIIAHUM, MPUBS3aHHOCTH K
obmectBy, Toproseriit kogeke Typrmn, Kogexc o6s3arenscts Typuun.
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